IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
: NO. 93-386-2
V.
: ClVIL ACTI ON
JAMES LEATH : NO. 05-1429
VEMORANDUM
Bartle, J. April 25, 2005

Before the court is the notion of defendant Janmes Leath
under 28 U.S.C. § 2255 to vacate, set aside, or correct sentence.
Leath was convicted by a jury of conspiracy to
di stri bute cocai ne base (crack) in violation of 21 U S.C. 8§ 846

and sentenced to life inprisonnent. The Court of Appeals

affirmed his conviction on April 27, 1995. United States v.

Rivers, 54 F.3d 770 (3d Cir. 1995).
In essence, Leath's pending notion contends that the
court inproperly applied the Sentencing Guidelines in |ight of

the recent Suprene Court decision in United States v. Booker, 125

S. C. 738 (2005).' In Booker, the court held the Federal

Sent enci ng Gui del i nes unconstitutional insofar as they are

1. Wile Leath refers to Blakely v. Washington, 124 S. C. 2531
(2004), that case is inapplicable since it does not apply to

sent enci ng under the Federal Sentencing Guidelines. See Blakely,
124 S. C. at 2538 n.9. W wll assune that he is relying on
Booker. As he is a pro se novant, we "hold his docunents to a

| ess stringent standard that those drafted by attorneys.” United
States v. Jasin, 280 F.3d 355, 361 (3d Gr. 2002).




mandat ory. From now on, courts mnust sinply consider themas a
factor, along with others, in nmaking sentencing decisions. 18
U S.C. 8§ 3553(a); Booker, 125 S. C. at 756-57.

Under subsection (3) of the sixth paragraph of 28
U S C § 2255, a notion to vacate, set aside, or correct a
sentence is tinely if it is filed wthin one year of "the date on
which the right asserted was initially recognized by the Suprene
Court, if that right has been newly recogni zed by the Suprene
Court and nmade retroactively applicable to cases on coll ateral
review ...." Leath's notion was filed within one year after
Booker was deci ded.

The Suprene Court in Booker clearly recognized for
federal crimnal defendants a new right as that termis used
under subsection (3) of the sixth paragraph of § 2255. Thus, the
appropri ateness of Leath's Booker clai mdepends on the second
part of that subsection, that is, whether this newy recognized
right not to be sentenced under the nmandatory Federal Sentencing
GQuidelines is "made retroactively applicable to cases on
collateral review" Wile a new right nust be recognized by the
Suprenme Court, the | ower federal courts may determ ne the issue
of retroactivity of that new right when this issue, as here, has
not been deci ded by the Suprene Court and when it is raised in a

petitioner's first 8 2255 notion. United States v. Swi nton, 333




F.3d 481, 485-87 (3d Cir. 2003).2 This is Leath's first such
not i on.
Qur Court of Appeals held in Swinton that the newy

recogni zed constitutional right under Apprendi v. New Jersey, 530

U S. 466 (2000), was not retroactive. Sw nton, 333 F.3d at 491
In Apprendi, the Suprenme Court ruled that, other than a prior
convi ction, any sentenci ng enhancenent beyond the statutory
mexi mum nust be based upon facts found by a jury beyond a

reasonabl e doubt. Followi ng the reasoning in Teague v. Lane, 489

U S. 288 (1989), the Court of Appeals expl ained that Apprendi
announced a new rule of crimnal procedure and that this new rule
woul d not apply retroactively unless it "(1) places certain kinds
of primary, private individual conduct beyond the power of the
crimnal | aw making authority to proscribe; or (2) requires the
observance of those procedures that are inplicit in the concept
of ordered liberty.” Swinton, 333 F.3d at 487. The court
concl uded that neither exception was satisfied. Booker is
simlar to Apprendi. |In Booker, Justice Stevens' opinion for the
Court ended with the foll ow ng:

Accordingly we reaffirmour holding in

Apprendi : Any fact (other than a prior

conviction) which is necessary to support a
sent ence exceedi ng the maxi num aut hori zed by

2. W note, however, that where the issue of retroactivity is
evaluated with respect to a second or successive 8 2255 noti on,
the newrule is retroactive to cases on collateral review only
where the Suprene Court has expressly held that it is. See 28
US C 8§ 2255 9 8; Tyler v. Cain, 533 U S. 656, 662 (2001); Inre
A opade, F.3d __, No. Gv.A 05-1617, 2005 W 820550 (3d
Cr. Apr. 11, 2005); Swinton, 333 F.3d at 486.
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the facts established by a plea of guilty or
a jury verdict nust be admtted by the

def endant or proved to a jury beyond a
reasonabl e doubt .

Booker, 125 S. C. at 756. W see no reason why the analysis in

Swi nt on concerni ng Apprendi should not apply equally to Booker

and conpel the conclusion that it is |likew se not retroactive.
Si nce Booker, in our view, is not retroactive on

collateral attack of a sentence, we will deny Leath's notion

under 28 U.S.C. § 2255.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
) NO 93-386-2
V.
) ClVIL ACTI ON
JAMES LEATH ) NO. 05-1429
ORDER

AND NOW this 25th day of April, 2005, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat notion of defendant James Leath under 28 U.S.C. § 2255 to
vacate, set aside, or correct sentence is DEN ED.

BY THE COURT:

[s/ Harvey Bartle III




